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OPI NIl ON  AND ORDER

Ronal d R Lagueux, Senior United States District Judge,

This matter is before the Court on plaintiffs’ objection
to a Report and Reconmmendati on of Magi strate Judge Robert W
Lovegreen that recommended granting in part and denying in
part defendants’ notions to dism ss. As set forth below, the
Court adopts the nmamgistrate judge's recommended di sposition

but relies on slightly different grounds to reach that result.

BACKGROUND

Magi strate Judge Lovegreen’s report and reconmendati on



contains a full recitation of the facts. For present purposes
the follow ng summary suffices.

Plaintiffs Melissa Weber (“Wber”) and her daughter
Dorsey Weber (“Dorsey,” and collectively with Weber, the
“Webers” or “Plaintiffs”) fornmerly resided in the City of
Cranston, Rhode Island, where, from 1993 through 1999, Weber
enroll ed Dorsey in the Cranston Public School System (“CPS”).!
Upon enrol |l ment, CPS declared Dorsey eligible for special
educati onal services pursuant to the Individuals with
Di sabilities Education Act (“IDEA”), 20 U.S.C. 88 1400-1490.
CPS prem sed her eligibility upon a determ nation that she
suffered from neurol ogi cal deficits that included graphonotor
dyspraxia (which prevents her from perform ng penmanship),
mld |left hem spheric brain dysfunction, and attention deficit
di sorder.

In 1996, Weber revoked her consent to Dorsey’s
classification under |IDEA and instead sought classification
sol ely under section 504 of the Rehabilitation Act of 1973, 29
US C 8 794 (“Section 504"), which broadly prohibits
di scrimnation on the basis of disability. CPS resisted the

change, citing Dorsey’ s apparent success under the |DEA

'Dorsey was a mnor when Plaintiffs initiated this lawsuit. She
turned ei ghteen in Septenber, 2001.



protocol, until 1998, when the parties agreed to decl assify
Dor sey under | DEA and establish a Section 504 plan to
accommodat e her educational needs. The record does not reveal
how, if at all, the Section 504 plan differed substantively
from Dorsey’ s previous | DEA pl ans.

Soon after the reclassification, in Septenber of 1998,
Weber chal l enged the efficacy and execution of the Section 504
pl an. She conpl ai ned that a conputer provided to Dorsey as a
not e-taki ng aid contai ned mal functi oni ng conponents and was
ill-equipped for its intended purpose. She was al so
di ssatisfied with the process by which the school system
i npl ement ed and eval uated Dorsey’s plan. After a series of
unsati sfactory meetings and comruni cati ons with school
officials, Weber requested a Section 504 due process hearing
from CPS

Def endant Catherine Ciarlo (“Ciarlo”), the superintendent
of CPS, appointed defendant Janes Cofone (“Cofone”), the
assi stant superintendent, to preside over Weber’s hearing,
whi ch took place June 21, 1999. Wber appeared with counsel
and objected to certain procedural flaws. Specifically, Wber
conpl ai ned that Cofone’s position with CPS rendered him
ineligible to serve as an inpartial hearing officer, in

violation of the regul ations inplementing Section 504.



Mor eover, Weber alleged that Cofone failed to schedul e the
hearing in a tinely manner, in contravention of school policy,
and that the procedures inproperly prohibited the creation of
an audio or witten transcript.

Also in June of 1999, Dorsey left the Cranston school
system after conpleting the el eventh grade. She
i ndependent |y worked towards and recei ved G aduate Equival ency
Di pl omas in June of 2000 and currently attends Rhode I sl and
Col | ege.

W t hout pressing the nmerits of her case before Cofone,
Weber then filed a conplaint against CPS with defendant Peter
McWal ters (“McWalters”), the Comm ssioner of the Rhode Island
Depart nent of Education (“RIDE"), pursuant to R 1. Gen. Laws 8§
42-87-5(c)(1998).2 The conplaint requested four years of
conpensat ory education as relief for the alleged Section 504

violations. MWlters appointed a hearing officer, Paul

2Section 42-87-5(c) provides:

The Rhode Island Department of Education is
enpowered to hear all conplaints relating to

violations of this chapter in the area of
el enentary and secondary education. Those

compl aints shall be heard in accordance with
the process set forth in chapter 39 of title 16.

Chapter 87 prohibits discrimnation against persons with
disabilities, and includes in its definition of “discrimnation”
those acts prohibited by Section 504. See RI1. Gen. Laws § 42-87-
1(2) (2001).



Pontarelli (“Pontarelli”), who received evidence fromthe
parties on five separate occasions between October 5, 1999 and
March 22, 2000.

Finally, on May 1, 2001, Pontarelli issued a witten
deci si on, approved by McWalters, holding that while CPS
viol ated Section 504 by failing to provide procedural
saf equards, a grievance procedure and an inpartial hearing
officer, those violations did not deprive Dorsey of a free
appropriate public education (“FAPE’). By way of relief the
hearing officer ordered CPS to adopt clear and consistent
procedures for processing and hearing Section 504 grievances,
and to provide ongoing Section 504 notice to parents and
students, but declined to provide the conpensatory education
t hat the Webers sought.

Acconpanying Pontarelli’s witten decision was a docunent
entitled “Procedural Rules for Appeals From Decisions of the
Commi ssi oner,” which detailed the manner in which a
conpl ai nant coul d appeal to the Board of Regents for
El ement ary and Secondary Education (the “Board of Regents”)
froma decision of the Conm ssioner of Education.

Plaintiffs spurned that avenue of appeal, instead filing
a conmplaint in this Court against CPS, Ciarlo, Cafone

(collectively, the “Cranston Defendants”) and McWalters



(collectively, with the Cranston Defendants, “Defendants”).
The conpl ai nt asserts three causes of action: 1) denial of
procedural due process in violation of the fourteenth
amendnent to the United States’ constitution (enforced via the
conduit of 42 U.S.C. § 1983), Section 504 of the
Rehabilitation Act, the Fam |y Education Rights and Privacy
Act (20 U.S.C. § 1232g)(“FERPA"), and R I. Gen. Laws § 42-87-
2; 2) denial of a FAPE in violation of Section 504; and 3)
discrimnation in violation of Section 504.

The Defendants noved pursuant to Rules 12(b)(1) and
12(b)(6)to dism ss the conplaint on the ground that Plaintiffs
failed to exhaust their adm nistrative remedi es by not
appealing McWalters’ decision to the Board of Regents.

Magi strate Judge Lovegreen recommended that this Court grant
the notion with respect to all but the due process clainms
against CPS, Ciarlo and Cofone stemmng fromtheir failure to
provi de Weber access to Dorsey’s educational records, and the
due process claimagainst McWalters for rendering an untinely

decision in the adm nstrative action below. 3 Plaintiffs have

3The magi strate judge di smssed all counts related to FERPA on
the grounds that no private right of action exists under that
statute. Plaintiffs have not directly addressed that recomendati on,
choosing instead to focus solely on the question of exhaustion. In
any event, objection to dismssal of the FERPA claimwould be futile
inlight of the United States Supreme Court’s recent ruling in
Conzaga University v. Doe, which expressly held that FERPA created no
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obj ected to that recomrendati on.
DI SCUSSI ON

| . Standard of Review

The district court conducts a de novo review of a
magi strate judge’s determ nations with respect to dispositive
pretrial notions. See Fed. R Civ. P. 72(b). The court may
accept, reject, or nodify the magi strate judge’ s deci sion,
recei ve additional evidence fromthe parties, or return the
matter to the magistrate judge with further instructions. See
id.; see also 28 U.S.C. 8§ 636(b)(1)(2000). Merely relying on
the magi strate judge’s report and recomendation is
i nperm ssible; the district court nust independently review
and eval uate the evidence that the nagi strate judge received.
See United States v. Raddatz, 447 U.S. 667, 675 (1980);
G oiosa v. United States, 684 F.2d 176, 178 (1t Cir. 1982).
1. The Statutory Schene

Section 504 of the Rehabilitation Act of 1973 proscribes
di scrim nation on the basis of disability by recipients of

federal funds.* See 29 U S.C. 8§ 794(a)(2000). Both CPS and

personal rights subject to enforcenent through section 1983. 536
U S 273 (2002).

“The statute provides that:

[nNJo otherwise qualified individual with a disability .
. shall, solely by reason of his or her disability, be
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RI DE receive federal funds and are subject to the statute’'s
prohibition. In the academ c arena, Section 504 conpl ements
the I DEA, which explicitly guarantees FAPE to disabl ed
i ndividuals. A review of the detailed IDEA permts a cogent
di scussion of Section 504's function as a supplenental bal m
for disabled students.

| DEA

The | DEA establishes an el aborate schene of identifying
individuals with disabilities and ensuring that the
responsi bl e school authorities develop, in consultation with
parents and students, an educational program for the student
t hat accounts for and addresses that student’s needs. See
Frazier v. Fairhaven School Commttee, 276 F.3d 52, 58 (1%
Cir. 2002). Anong other things, the |IDEA requires schools to
gi ve parents an opportunity to file conplaints regarding “any
matter relating to the identification, evaluation, or
educati onal placenment [of] . . . or the provision of a free
appropriate public education” to a disabled child. See 20
U S.C. 8 1415(b)(6)(2000). Parents who file such a conpl ai nt

are entitled to an inpartial due process hearing under the

excluded fromthe participation in, be denied the benefits
of, or be subjected to discrimnation under any program or
activity receiving Federal financial assistance

29 U S.C. § 794(a).



auspices of the state or |ocal educational authority, at which
the presiding hearing officer may not be an enpl oyee of the
state or |ocal educational authority. See 20 U.S.C. 8§
1415(f)(3). Upon pursuing all avail able avenues of appeal at
the state level, parents may turn to the federal courts for
relief. See 20 U.S.C. 8§ 1415(i)(2)(A).

Most pertinent to the instant matter is section 1415(1),
whi ch reads in relevant part:

[nJothing in this chapter shall be construed to
restrict or limt the rights, procedures, and
remedi es avail abl e under the Constitution, the
Americans with Disabilities Act of 1990 [42
US CA 8 12101 et seq.], title V of the
Rehabilitation Act of 1973 [29 U S.C. A 8§ 790 et
seq.], or other Federal |aws protecting the
rights of children with disabilities, except
that before the filing of a civil action under
such |l aw seeking relief that is also avail able
under this subchapter, the procedures under
subsections (f)and (g) of this section shall be
exhausted to sanme extent as would be required
had the action been brought under this subchapter.

20 U.S.C. 8§ 1415(1) (enphasi s added).

Subsection (f) requires states to provide due process
hearings to resolve conplaints, while subsection (g) makes
avai |l abl e appeals to the state educational agency from
decisions resulting fromthose hearings. See 20 U. S.C. 8§
1415(f)-(qQ).

Section 1415(1) thus requires a putative plaintiff to



exhaust state adm nistrative renmedi es whenever that plaintiff
seeks relief that is avail able under the |IDEA, even if the
conpl ai nt pleads a cause of action wholly based on a different
statute. See Frazier, 276 F.3d at 59 (quoting Rose v. Yeaw,
214 F. 3d 206, 210 (1st Cir. 2000)). That mandate is em nently
sensi ble. Requiring exhaustion properly funnels prinmary
responsi bility for educational decisions into the hands of
those nost qualified to nmake those decisions, nanely the | ocal
school authorities. See Frazier, 276 F.3d at 60-61 (citing
Charlie F. v. Board of Educ., 98 F.3d 989, 992 (7" Cir.
1996)). MWhat is nore, requiring conplainants to take
advant age of an existing adm nistrative process yields a
panoply of other benefits, not the | east of which is the
devel opnent of a full evidentiary record at the adm nistrative
| evel, pronmoting efficiency and judicial econony. Id. at 61;
see also McKart v. United States, 395 U S. 185, 193-195
(1969).

To be sure, the IDEA is not the exclusive avenue to
redress injuries allegedly sustained by disabled students in
t he acadenm c context. Congress made that clear by enacting
Section 1415(1) in the wake of Smth v. Robinson, 468 U S. 992
(1984). In Smth the Suprenme Court held that a plaintiff

could not recover attorney’'s fees in a case grounded in the
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EHA (an earlier enactnent of the |IDEA), even though the
plaintiff had al so pl eaded causes of action based on statutes
that did permt the recovery of such fees. Because Congress
had devised in the EHA such an intricate framework to address
t he educati on of disabled individuals, and did not provide for
recovery of attorney’'s fees within that framework, the Court
reasoned that those fees were unavailable in any action
grounded in the EHA. See Smth at 1020-1021.

Congress subsequently enacted section 1415(1) to
enphasi ze that, contrary to Smth, the EHA did not restrict
the “rights, procedures and renmedi es” avail abl e under, anobng
ot her laws, the Rehabilitation Act. See 20 U. S.C. § 1415(1);
Weber v. Cranston School Commttee, 212 F.3d 41, 50 n. 9 (1st
Cir. 2000). The availability of concurrent relief pursuant to
statutes other than the |DEA, however, does not override the
| DEA" s exhaustion requirenment, which applies to all clains
requesting relief that is avail able under the | DEA, whether or
not they invoke that statute.

Section 504

In contrast to the IDEA s inposition of specific,
affirmative obligations, Section 504 blankly forbids
di scrimnation on the basis of disability in any context. It

is a bludgeon to the IDEA's stiletto, protecting a broader
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swat h of the popul ation w thout describing a precise manner of
conpliance. Also in counterpoint to the IDEA, the
Rehabilitation Act does not affirmatively require exhaustion
of adm nistrative renedi es, having adopted the procedural
requirenents of Title VI of the Civil Rights Act, which
generally does not call for exhaustion. See Brennan v. King,
139 F.3d 258, 268 n. 12 (1st Cir. 1998).

Not wi t hst andi ng the differences between the two statutes,
courts have recogni zed that in the context of education,
Section 504's substantive requirenments are |largely derivative
of the IDEA's. See Smth, 468 U S. at 1017-18; Colin K v.
Schmdt, 715 F.2d 1,9 (1%t Cir. 1983). Wiile Section 504
itself does not guarantee FAPE, its inplenmenting regulations,
promul gated by the Departnent of Health, Education and Welfare
("HEW )® cont enporaneously with the | DEA's regul ati ons,
substantively track the text of the IDEA itself. See Smth at
1017 n. 20. The Section 504 regul ations explicitly require
reci pients of federal funds to provide FAPE to di sabl ed

individuals. See 34 C.F.R 8§ 104.33(a)(2002). They go on to

SHEWis the predecessor to the Departnent of Education. In
1979, HEWsplit up to becone the Departnent of Education and the
Department of Health and Human Services. See Rogers v. Bennett, 873
F.2d 1387, 1390 n. 3 (11'" Gr. 1989). HEWSs responsibilities under
the I1DEA and the Rehabilitation Act shifted to the Departnment of
Education. See 20 U S.C. § 3441 (2000).

12



defi ne an appropriate education as “the provision of regul ar
or special education and related aids and services that (i)
are designed to nmeet individual educational needs of
handi capped persons as adequately as the needs of
nonhandi capped persons are nmet . . . .” See 34 CF.R 8§
104. 33(b).® That definition varies slightly fromthe | DEA s
definition of FAPE. See 20 U S.C. 8§ 1401(8)(2000).°

The Section 504 regulations, like the IDEA, require the
establ i shnment of procedural nmechanisnms that protect the rights

of students and parents to participate in and exert influence

5The quoted subpart in full reads:

(B) Appropriate education. (1)For the purposes of this
subpart, the provision of an appropriate education is the
provi sion of regular or special education and rel ated aids
and services that (i) are designed to neet individua
educational needs of handi capped persons as adequately as
t he needs of nonhandi capped persons are met and (ii) are
based upon adherence to procedures that satisfy the

requi renents of 88 104. 34, 104.35, and 104. 36.

20 U.S.C. § 1401(8) reads:

(8) Free Appropriate Public Education

The term “free appropriate public education” neans specia

education and rel ated services that-—
(A have been provided at public expense, under
public supervision and direction, and without charge;
(B) neet the standards of the State educationa
agency;
(© include an appropriate preschool, elenmentary, or
secondary school education in the State involved; and
(D) are provided in conformty with the
i ndi vi dual i zed educati on programrequired under
section 1414(d) of this title.

13



over the educational process. |In relation to any action
“regarding the identification, evaluation, or educational

pl acenment” of eligible individuals, parents nust receive
notice, an opportunity to exam ne relevant records, an
inpartial hearing in which the parents nay participate and at
whi ch they may be represented by counsel, and a review
procedure. See 34 C.F.R 104.36 (2002). Conpliance with the
| DEA" s procedural safeguards is one neans of satisfying the
Section 504 regul ations. See id.

HEW i nported the concept of FAPE in order to make the
Rehabilitation Act, primarily aimed at vocational training for
t he di sabl ed, applicable in the education context. See Rogers
v. Bennett, 873 F.2d 1387, 1390 (11t" Cir. 1989). Neither
party has attacked the validity of those regul ati ons, which
have generally withstood assault. See, e.g., Association For
Retarded Citizens In Colorado v. Frazier, 517 F.Supp. 105,
122-23 (D. Colo. 1981).

Rhode |sland Adm ni strative Procedures

Rhode Island | aw enpowers the comm ssioner of elenentary
and secondary education to hear appeals from any decision of a
school commttee or to hear any appeal relating to any matter
arising under the laws relating to schools or education. See

R 1. Gen. Laws 8§ 16-39-2 (2001). Furthernore, R 1. Gen. Laws

14



8§ 42-87-5(c) directs the state departnent of education to take
provenance over all conplaints relating to discrimnation on
the basis of disability that occurs in the context of

el ementary and secondary education. See R 1. Gen. Laws § 42-
87-5 (1998). All decisions of the comm ssioner of education
“shall be subject to an appeal to and review by the board of
regents for elenmentary and secondary education.” See R. |
Gen. Laws 8§ 16-39-3 (2002) (enphasi s added).

Rhode Island has pronmul gated its own set of regulations
i npl enenting the I DEA that appear to be separate fromthe
foregoing statutory procedures. See R 1. Code Reg. 08 010 002
(2002). The state has al so apparently adopted a separate
policy relating to Section 504, which has been a source of
contention. Plaintiffs allege that nultiple and conflicting
Section 504 policies were in place in 1999, and that the
resul ting incoherence harned them Before the magistrate
judge, counsel for the Cranston Defendants orally acknow edged
that contradictory policies existed at that tine.

Aletter fromRIDE s | egal counsel, appended to
Plaintiffs’ opposition to the notion to dism ss, suggests that
in September of 1999 RIDE officially designated the procedures
laid out in RI. Gen. Laws 16-39 as the appropriate route for

resol uti on of Section 504 cl ains.
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L1l Anal ysi s

Exhausti on and Section 504 FAPE Cl ai ns

Not wi t hst andi ng t he absence of IDEA clainms in the
conpl ai nt, Defendants have noved to dism ss on the ground that
the Plaintiffs failed to exhaust their adm nistrative renmedi es
at the state level. The Defendants argue that because anot her

avenue of appeal was available to Plaintiffs, and was in fact

mandat ory under R I. Gen. Laws section 16-39-3, Plaintiffs
were required to pursue that appeal prior to filing suit in
this Court.

Plaintiffs counter that the magi strate judge inproperly
applied the IDEA s exhaustion requirement, which they contend
is inapplicable in this instance because CPS specifically
decl assified Dorsey under the |IDEA, and she, therefore, was
not subject to its mandates. Furthernore, they argue,
exhausti on should be excused in Dorsey’s case because the
travel of the litigation indicates that resort to further
state proceedi ngs would be futile.

The magi strate judge did rely on section 1415(1) as
grounds for dismssing Plaintiffs’ clainms, reasoning that the
claims all related to an all eged denial of FAPE, which is
relief available under the IDEA. Despite the fact that Dorsey

was not receiving | DEA services during the relevant peri od,

16



there is some support for the nagistrate judge’'s
recommendat i on.

The interplay of the | DEA and Section 504 is well-trodden
ground, rehearsal of which is unnecessary for present
pur poses.

Suffice it to say that when a plaintiff pleads Section 504
claims in concert with IDEA clainms, requiring exhaustion of
state adm nistrative remedies is uncontroversial. See, e.g.,
Frazier, 276 F.3d 52; Charlie F. v. Board of Educ., 98 F.3d
989, 991 (7" Cir. 1996). In close cases, however, reconciling
the requirements of the two statutes can be fraught with
difficulty due to their simlarities of purpose but

di screpancies in coverage and design. See Smth, 468 U. S.

992, 1017-20.

The First Circuit Court of Appeals has apparently not
addressed the question of exhaustion in a FAPE suit where a
student is receiving only Section 504 accommodations. Few
courts have. Defendants rely on Benik v. Lisle Community Unit
School District #202 to buttress their argument in support of
requiring exhaustion even in the absence of IDEA clainms. See
No. 95 C 6392, 1999 U.S. Dist. LEXIS 3588 at 21-22 (N.D. 111.
March 16, 1999), aff’d on other grounds by 1999 U S. Dist.

LEXI'S 8007 (N.D. IIl. May 14, 1999).
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I n Benik, a magistrate judge recomended granting sunmmary
judgnment to defendants in a Section 504 suit based on the
plaintiffs’ failure to exhaust their adm nistrative renmedies.
The district court adopted that recommended result but
specifically disavowed the exhaustion rationale, because the
magi strate judge had raised it sua sponte. See 1999 U. S.

Dist. LEXIS 8007 at 10-11. Citing Seventh Circuit precedent,
the district court held that failure to exhaust is not a
jurisdictional flaw and therefore is subject to waiver by a
party that fails to raise it. See id. For that reason, Benik
is not particularly hel pful.

More persuasive is the Eleventh Circuit’s decision in
Babicz v. School Board of Broward County, 135 F.3d 1420 (11th
Cir. 1998), cert. denied, 525 U S. 816 (1998). In Babicz, the
plaintiffs filed suit against their |ocal school systemfor
failing to provi de adequate educational opportunities to their
children, who suffered from anong other things, chronic
asthma, allergies, and sinusitis. The conplaint alleged
vi ol ations of Section 1983, Section 504 and the Americans wth
Disabilities Act (“ADA”). The district court disni ssed the
suit for failure to exhaust their | DEA renedi es, even though
the plaintiffs’ children were subject only to Section 504 and

not the IDEA. Affirmng, the Court of Appeals rejected the
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Babi cz’ contention that they were not seeking relief that is
avai l abl e under’” the |IDEA, and therefore were not bound by §

1415(1). See 135 F.3d at 1422 n. 10.
Central to that disposition was the Babicz court’s
conclusion that the plaintiffs fell within the |IDEA s

definition of “children with disabilities,” despite

plaintiffs’ argument that they did need not “special

education,” but only “related services.” |d. By virtue of

being “children with disabilities,” then, the plaintiffs were
subj ect to the exhaustion requirenent.

Fol l owi ng the Babicz court’s lead, the IDEA' s definition
al so appears to enconpass Dorsey, even though she was
specifically removed fromthe unbrella of the | DEA services.
However, no party to this action clains that |DEA
adm ni strative procedures were ever initiated or even
appropriate. Non-|1DEA procedures generally do not satisfy the
| DEA’ s exhaustion requirenent. See Weber v. Cranston School
Commttee, 212 F.3d at 53 (“The case law confirnms that state
and federal conplaint procedures other than the |DEA due
process hearing do not suffice for exhaustion purposes.”).

Def endants seemto be asking the Court to conclude not

that the IDEA required Plaintiffs to exhaust their |DEA

adm ni strative renedi es, but that Section 504 itself

19



i ndependent |y requires exhaustion when a conpl ai nant all eges a
denial of FAPE. There is nmerit to their suggestion.

Courts may require exhaustion of renedi es even where a
particul ar statute does not explicitly so provide. See Patsy
v. Board of Regents, 457 U S. 496, 501 (1982). Statutory
schenmes that call for the establishment of adm nistrative
processes are particularly susceptible to judicial inmposition
of an exhaustion requirenent. See Ryans v. New Jersey
Comm ssi oner for the Blind and Visually Inpaired, 542 F. Supp.
841, 850 (D.N.J. 1982). Requiring exhaustion effectuates
congressional intent by funneling disputes through the process
for which the |egislature provided, instead of permtting an
end run around that process to the courts.

The sanme considerations that underlie the IDEA s
exhausti on requirenent counsel inposing that requirenment on
Section 504 plaintiffs seeking redress for failure to provide
FAPE. Local educational authorities are in a better position
than a federal court, at least in the first instance, to
det erm ne whet her a student has been deprived of the free
appropriate public education that Section 504'S regul ati ons
guarantee. That determ nation requires an informed eval uation
of the disabled student’s accommodati on plan, and the ability

to recogni ze and renedy any deficiencies in that plan.
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The portion of the conplaint at issue here essentially
details a disagreenent over CPS substantive and procedural
i npl ement ati on of Dorsey’s Section 504 plan, which is the
rightful province of the |local and state school authorities.
Plaintiffs participated willingly in the state adm nistrative
process that resulted in the comm ssioner’s May 1, 2001
deci si on denying themthe conpensatory education that they
sought. That process included an ostensibly inpartial hearing
for which the Plaintiffs retained counsel and presented
evi dence. They concede that they were aware that an appeal of
t hat decision to the Board of Regents was avail abl e, but
instead chose to file a lawsuit in this Court. Because the
pur pose of requiring exhaustion in the |IDEA context is equally
applicable to the Section 504 FAPE context, relief for a
violation of Section 504 relating to the denial of FAPE is
only available in this Court upon utilization of all avail able

state adm nistrative procedures.® See Rogers v. Bennett, 873

8Def endant s have noved to dismss based on Fed. R Gv. P.
12(b) (1) and 12(b)(6). Magistrate Judge Lovegreen reconmended
granting the notion based on a | ack of subject matter jurisdiction.
At | east one court of appeals has disputed the characterization of a
failure to exhaust adm nistrative renedies as a jurisdictional flaw
See Charlie F., 98 F.3d 989, 991. (because failure to exhaust can
usual Iy be waived by defendants, it is not a jurisdictional issue);
but see Babicz, 135 F.3d at 1421 (failure to exhaust deprives court
of subject matter jurisdiction); WB. v. Matula, 67 F.3d 484, 493 (3d
CGr. 1995)(sane); Hope v. Cortines, 69 F.3d 687, 688 (2d Cr.
1995) (affirmng district court dismssal for |ack of subject matter
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F.2d at 1390.°

Futility
Finally, Plaintiffs argue that, in any event, they shoul d

not have been required to exhaust their state admnistrative
opti ons because to do so would have been futile. Exhaustion
is indeed unnecessary if it would be futile or would result in
irreparable harmto a plaintiff. See Rose v. Yeaw, 214 F.3d
206, 210-211 (1%t Cir. 2000). Precisely how an appeal to the
Board of Regents would have satisfied either of those
requirenents is less than clear, however.

The Webers chiefly conplain about the amount of tine that

jurisdiction). The First Grcuit does not appear to have squarely
addressed the issue, and has affirmed di sm ssals based on both Rule
12(b)(6), see Frazier, 276 F.3d 52, and Rule 12(b) (1), see

Chri stopher W v. Portsmouth School Conmittee, 877 F.2d 1089 (1°
Gr. 1989).

°ln describing Section 504, the Bennett court wote,

Two paral |l el procedures enforce these antidiscrimnation
regul ations. First, parents

are af forded certain procedural rights in a

dispute with a local educational authority

regardi ng the educati on of their handi capped
children. See id. § 104.36. Upon exhausting
t hese procedures, aggrieved parents can take
advant age of the renedial provisions of Title
VI of the Gvil Rghts Act of 1964, 42 U S.C
88 2000d-1, 2000d-2 (1982), and bring suit in
federal court to renedy the alleged violation
of section 504. See 29 U S.C. 8§ 794(a)(2)(1982).

873 F.2d at 1390 (emnphasis added).
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it took for McWalters’ hearing officer to conduct the hearing
and render a decision. Admttedly, that nearly fourteen
nmont hs el apsed between the | ast evidentiary hearing and the
date of the decision is troubling. However, there is no

i ndication that an appeal to the Board of Regents would have
consumed a simlar amount of time, or that the Board of
Regents was predi sposed to deny Plaintiffs relief or without
authority to grant it. Nor, nost inportantly, have Plaintiffs
denonstrated that the delay prejudiced them or caused
irreparable harmto Dorsey, who at the start of the

conm ssioner’s hearing had left CPS, and in fact not | ong

t hereafter began attending coll ege.

Plaintiffs have al so repeatedly clainmed that even if they
were subject to an exhaustion requirenent, they satisfied it.
To the extent that this Court can discern their reasoning,

t hey contend that because Pontarelli found that some Section
504 violations had occurred, they were successful and did not
need to appeal to the Board of Regents. O course, that
argument overl ooks the fact that the hearing officer also
found that the extent of the violations did not anmobunt to a
deni al of FAPE, clearly the heart of Plaintiffs’ case.

At its core, their futility claimand the ancillary

argument that they did actually exhaust their remedies
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conprise a substantive appeal of McWalters’ refusal to award
Plaintiffs the conpensatory education they sought below. The
appropriate forum for that appeal was before the Board of
Regents, from whence the Plaintiffs could have cone to this
Court to prosecute their Section 504 FAPE clains if
di ssatisfied with that body’'s deci sion.
CONCLUSI ON

For the foregoing reasons, this Court hereby adopts the
magi strate judge’s reconmmendati on that defendants’ notions to
di sm ss be granted with respect to: 1) the due process clains
agai nst CPS, Ciarlo, and Cofone for failure to provide
i nformation regarding procedural safeguards and for failure to
conduct tinmely hearings; 2) the due process clai magai nst
McWal ters for failure to provide a renmedy at the
adm ni strative stage; 3) the clainms for denial of FAPE agai nst
all defendants; and 4) the Section 504 discrimnation claim
agai nst McWalters.

The followi ng clainms remain: 1) due process clains
agai nst CPS, Ciarlo and Cofone for failure to permt Wber
access to Dorsey’s records, ® and 2) the due process claim

agai nst McWalters for failure to render a tinmely decision

°As Magi strate Judge Lovegreen indicated, Plaintiffs have
exhausted their state remedies with respect to this claim having
appealed an initial admnistrative decision to the Board of Regents.
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after the adnmi nistrative hearing.
Judgnment shall not enter until all clains are resol ved.

It is so ordered.

Ronal d R Lagueux
Seni or District Judge
February , 2003
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